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I.
Introduction

This case holds that an alien defendant cannot be hailed into a United States court solely because it exercised legitimate legal rights abroad.  In particular, the Panel correctly held that the District Court has no basis to exercise jurisdiction over an alien defendant based solely on the defendant’s foreign act having a claimed local effect, absent any tortious or otherwise unlawful conduct aimed at this forum.  

The Supreme Court has provided the only grounds for exercise of jurisdiction in such instance:  Jurisdiction over a foreign defendant may be proper when the defendant engaged “in an alleged wrongdoing intentionally directed at a California resident.”  Calder v. Jones, 465 U.S. 783, 789 (1984) TA \l "Calder v. Jones, 465 U.S. 783, 789 (1984)" \s "Calder v. Jones, 465 U.S. 783, 789 (1984)" \c 1  (emphasis added).  Yahoo! does not and cannot assert that Appellants engaged in any wrongful activity.  As a result, there is no basis for asserting personal jurisdiction over them in this forum.  The Panel’s conclusion was correct.

In this case, Appellants are two French non-profit organizations.  Principles of sovereignty dictate that the jurisdictional threshold must be even higher for alien defendants. Core-Vent Corp. v. Nobel Industries 11 F.3d 1482, 1189 (9th Cir. 1993) TA \l "Core-Vent Corp. v. Nobel Industries 11 F.3d 1482, 1189 (9th Cir. 1993)" \s "Core-Vent Corp. v. Nobel Industries 11 F.3d 1482, 1189 (9th Cir. 1993)" \c 1  (litigation against alien defendant creates higher jurisdictional barrier because important sovereignty concerns exist); Gordy v. Daily News, L.P., 95 F.3d 829, 832 (9th Cir. 1996) TA \l "Gordy v. Daily News, L.P., 95 F.3d 829, 832 (9th Cir. 1996)" \s "Gordy v. Daily News, L.P., 95 F.3d 829, 832 (9th Cir. 1996)" \c 1  (effects test must be applied with caution in case of alien defendant).  The exercise of jurisdiction over two French non-profit organizations who are not present in this forum, who have no connection to or relationship with the forum, who have not committed any legal wrong, and whose only purported contacts with the forum were in connection with privileged litigation activities in France, does not comport with Due Process.

Furthermore, no actual case or controversy exists here, Yahoo! has alleged only a “chilling effect” created by an alleged fear of “the ongoing possibility of enforcement” of a French order in California.  Yahoo!, however, provides no authority to support its argument that such possibility is sufficient to meet its burden of demonstrating a real and immediate injury or credible threat.  The undisputed facts in the record, as presented by Yahoo!, clearly indicate that Yahoo! never faced, nor truly believed it was facing, any real or immediate threat.

II.
Factual Background
In April 2000, Appellants discovered that by accessing Yahoo!’s web site “yahoo.com” in France, French users could view auction sites posting various Nazi and Third Reich related materials for sale.  (ER 232.)  Believing that the sale and display of these materials violated French law, Appellant LICRA sent Yahoo! a letter to its corporate headquarters in Santa Clara, California requesting Yahoo! to desist from making such material available in France as provided by French law.  (ER 142.)

Subsequently, Appellants brought a lawsuit against Yahoo! in Paris, France.  (ER 59.)  Appellants effected service of process of the French complaint pursuant to the Hague Convention using the United States Marshal’s Office.  (ER 192.)  Yahoo! appeared in the French court.  Over Yahoo!’s objections that the French court lacked jurisdiction, and that any ruling against it would violate the law and Constitution of the United States, the French court ruled that Yahoo! violated French law by permitting Nazi items to be displayed and sold in France.  (ER 94-99.)  After consideration of further submissions by Yahoo!, and the final report of a court-appointed panel of experts, the French court issued a second Interim Order, dated November 20, 2000.  (ER 100.)  The November Order required Yahoo! to take all measures necessary to block access by Internet users in France through yahoo.com to the disputed sites and services within three months, subject to a potential penalty of 100,000 Francs per day of delay thereafter for noncompliance.  (ER 140.)  

The French court reserved for future determination whether the stated penalty would be applied.  (ER 141.)  Pursuant to French law, the provision of the November Order providing for the penalty is not now enforceable by Appellants against Yahoo! without further proceedings in France.  (ER 214, 240.)  To become enforceable, Appellants would have to initiate further proceedings in France, and serve Yahoo! with a summons.  The French court would then determine whether penalties are in order, but the French court could decide that no penalty will be assessed

Appellants have disavowed any intention to seek enforcement of the French orders in the United States.  They have never sought to enforce either order here.  In part, that is because Yahoo! has “independently” adopted a policy of banning from its auction site items associated with “hate groups” generally.  (ER 32.)

Nevertheless, on December 21, 2000, Yahoo! filed a complaint against the two French organizations in the United States District Court for the Northern District of California (San Jose Division).  (ER 1.)  In its complaint, Yahoo! asked the district court to issue a declaration that the French orders were neither recognizable nor enforceable in the United States.  (ER 12-13)  Yahoo! asserted, and continues to assert, that the following alleged acts by Appellants were sufficient for the district court to exercise personal jurisdiction:  (a) sending a “cease and desist” letter to Yahoo! at it’s Santa Clara, California address; (b) filing a Complaint in the French courts; (c) serving papers related to the French proceedings via the U.S. Marshal’s Office; (d) seeking an injunction against Yahoo! in France; and (e) possessing the possibility to enforce the French orders in the United States.  (ER 2-3.) 

III.
Legal Argument

Yahoo! asserts that the Appellants’ litigation-related activities in France were sufficiently directed at the California forum that personal jurisdiction over the Appellants is proper.  In doing so, Yahoo! urges this Court to overlook two fundamental factors: first, in order for the Court to assert personal jurisdiction, Appellants must have engaged in tortious or wrongful conduct (see Bancroft & Masters, Inc. v. August Nat. Inc., 223 F.3d 1082, 1087 (9th Cir. 2000), TA \l "Bancroft & Masters, Inc. v. August Nat. Inc., 223 F.3d 1082, 1087 (9th Cir. 2000)," \s "Bancroft & Masters, Inc. v. August Nat. Inc., 223 F.3d 1082, 1087 (9th Cir. 2000)," \c 1  and second, the “forum directed” activity must have actually caused harm (see Schwartzenegger v. Fred Martin Motor Co, 374 F.3d 797, 803) TA \l "Schwartzenegger v. Fred Martin Motor Co, 374 F.3d 797, 803)" \s "Schwartzenegger v. Fred Martin Motor Co, 374 F.3d 797, 803)" \c 1 .  Furthermore, as Appellants’ contacts with California were simply the minimum required by French law for service of process related to their litigation in France, indisputably privileged litigation activity - it cannot be said that Appellants purposely directed their activities into this forum or knowingly made this forum the focal point of their activities.

A.
Standard for Rehearing

The rehearing process should not be used simply to reargue an appeal. Something more than disagreement with the Panel’s opinion is necessary to induce the Court to rehear a case.  A petition for rehearing may be appropriate if the moving party can show that the Panel’s opinion was inconsistent with statutory, Supreme Court or Ninth Circuit authority.  See Carter v. Derwinski, 987 F.2d 611, 613-615 (9th Cir. 1993). TA \l "Carter v. Derwinski, 987 F.2d 611, 613-615 (9th Cir. 1993)." \s "Carter v. Derwinski, 987 F.2d 611, 613-615 (9th Cir. 1993)." \c 1   However, in the current case, the Ninth Circuit panel’s decision already considered and addressed each of the major cases and arguments brought forth, again, in the Appellee’s Petition for Rehearing. 

Rehearings en banc are ordinarily ordered only in extraordinary cases.  En banc review is proper to resolve an irreconcilable conflict between two circuit precedents (Fed. Rules of App. Pro. 35(a)(1) TA \l "Fed. Rules of App. Pro. 35(a)(1)" \s "Fed. Rules of App. Pro. 35(a)(1)" \c 1 ).  However, no such conflict is alleged in this instance.  Appellee simply alleges that this proceeding involves issues of “exceptional importance.”  While Rule 35(a) authorizes review under this standard, the Court has rarely granted en banc review based solely on “exceptional importance.”  See Newdow v. U.S. Congress, 321 F.3d 772, 774 (9th Cir. 2003) TA \l "Newdow v. U.S. Congress, 321 F.3d 772, 774 (9th Cir. 2003)" \s "Newdow v. U.S. Congress, 321 F.3d 772, 774 (9th Cir. 2003)" \c 1  (the most reasonable construction of Fed. Rule of Civ. Pro. 35 TA \l "Fed. Rule of Civ. Pro. 35" \s "Fed. Rule of Civ. Pro. 35" \c 1  is that case should be reheard en banc when it is both of exceptional importance and the decision requires correction).  Here the Appellee does not assert that there is a conflict within the Circuit, nor can it satisfy the requirement that the opinion requires correction.

B.
The “Purposeful Direction” Test

The Ninth Circuit has established a three-prong test for analyzing a claim of specific personal jurisdiction: 
(1) The non-resident defendant must purposefully direct his activities or consummate some transaction with the forum or resident thereof; or perform some act by which he purposefully avails himself of the privilege of conducting activities in the forum, thereby invoking the benefits and protections of its laws;
 
(2) the claim must be one which arises out of or relates to the defendant's forum-related activities; and
 
(3) the exercise of jurisdiction must comport with fair play and substantial justice, i.e. it must be reasonable.

CE Distribution, LLC v. New Sensor Corp., 380 F.3d 1107, 1111 (9th Cir. 2004) TA \l "CE Distribution, LLC v. New Sensor Corp., 380 F.3d 1107, 1111 (9th Cir. 2004)" \s "CE Distribution, LLC v. New Sensor Corp., 380 F.3d 1107, 1111 (9th Cir. 2004)" \c 1 ; Harris Rutsky & Co. Ins. Servs. Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1132 (9th Cir. 2003); TA \l "Harris Rutsky & Co. Ins. Servs. Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1132 (9th Cir. 2003);" \s "Harris Rutsky & Co. Ins. Servs. Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1132 (9th Cir. 2003);" \c 1  Lake v. Lake, 817 F.2d 1416, 1421 (9th Cir. 1987 TA \l "Lake v. Lake, 817 F.2d 1416, 1421 (9th Cir. 1987" \s "Lake v. Lake, 817 F.2d 1416, 1421 (9th Cir. 1987" \c 1 ). The plaintiff bears the burden of satisfying the first two prongs of the test.  Sher v. Johnson, 911 F.2d 1357 (9th Cir. 1990) TA \l "Sher v. Johnson, 911 F.2d 1357 (9th Cir. 1990)" \s "Sher v. Johnson, 911 F.2d 1357 (9th Cir. 1990)" \c 1 .  Yahoo! has failed to establish either one of the test’s three necessary prongs.

i.
Appellants Directed Their Activities to France, Not California


Under the first prong of the three-part specific jurisdiction test, Yahoo! must establish that Appellants purposefully directed their activities toward California.  It is obvious that the Appellants’ activities were directed to France, not California, since the purpose of the Appellants’ actions in France was to prevent the dissemination of Nazi-related books and memorabilia in France.  Nevertheless, Yahoo! asserts that because it is headquartered in California, the French action was directed to California.  

Despite Yahoo!’s efforts to suggest otherwise, Appellants did not direct their activities into this forum nor did Appellants make this forum the focal point of their activities in the sense contemplated by Calder TA \l "Calder" \s "Calder" \c 1  and its progeny.  See IMO, 155 F.3d155 F.3d at 265 TA \l "IMO, 155 F.3d155 F.3d at 265" \s "IMO, 155 F.3d155 F.3d at 265" \c 1  (Calder effects test “can only be satisfied [where] the defendant expressly aimed its tortious conduct at the forum, and thereby made the forum the focal point of the tortious activity.” (Emphasis added.))  Calder did not alter the constitutional requirement that the defendant’s conduct create a “substantial connection” with the forum state.  McGee v. International Life Insurance Co., 355 U.S. 220, 223 (1957 TA \l "McGee v. International Life Insurance Co., 355 U.S. 220, 223 (1957" \s "McGee v. International Life Insurance Co., 355 U.S. 220, 223 (1957" \c 1 );  See also Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 780 (1980) TA \l "Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 780 (1980)" \s "Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 780 (1980)" \c 1  (jurisdictional inquiry “focuses on the relations among the defendant, the forum and the litigation”);  Panda Brandywine, 253 F.3d at 869-70 TA \l "Panda Brandywine, 253 F.3d at 869-70" \s "Panda Brandywine, 253 F.3d at 869-70" \c 1  (Calder’s ‘effects’ test “is not a substitute for a nonresident’s minimum contacts that demonstrate purposeful availment of the benefits of the forum state”).

In Calder, the defendants wrote a libelous story about a California resident based upon information gathered from California, knowing that the article would be distributed in California where the publication had its largest circulation.  In contrast, this case arises out of litigation in France, where Appellants sued Yahoo! pursuant to French law based upon Yahoo!’s proven violation of French law in France.  The gravaman of Appellants’ petition in France was specifically not what Yahoo! did or did not do in the United States, but what Yahoo! caused to occur in France: making Nazi-related merchandize available to French citizens.  Nor, as Yahoo concedes, did the French court’s order seek to restrict access to speech in this forum, limiting its purported reach to French territory.  (ER 006, ¶ ¶ 21, 30.)  Thus, even assuming an effect in this forum, the dispute between the parties arose in France, involved activity occurring in France, was litigated in France, and was intended to cause a result in France.  Neither California, nor the United States, can be regarded as the focal point of Appellants’ challenged conduct.  Cf. Calder, 465 U.S. 783 TA \l "Calder, 465 U.S. 783" \s "Calder, 465 U.S. 783" \c 1  (defendants’ libelous article about California resident based on California sources had largest circulation in California); Gordy, 95 F.3d 829 TA \l "Gordy, 95 F.3d 829" \s "Gordy, 95 F.3d 829" \c 1  (defendant accused of defamation regularly distributed publication into forum); Brainerd v. Governors Of the University of Alberta, 873 F.2d 1257 (9th Cir. 1989) TA \l "Brainerd v. Governors Of the University of Alberta, 873 F.2d 1257 (9th Cir. 1989)" \s "Brainerd v. Governors Of the University of Alberta, 873 F.2d 1257 (9th Cir. 1989)" \c 1  (defendants intentionally directed tortious communications into forum, creating contacts sufficient for jurisdiction); Caruth v. Intern’l Psychoanalytical Ass’n, 59 F.3d 126 (9th Cir. 1995) TA \l "Caruth v. Intern’l Psychoanalytical Ass’n, 59 F.3d 126 (9th Cir. 1995)" \s "Caruth v. Intern’l Psychoanalytical Ass’n, 59 F.3d 126 (9th Cir. 1995)" \c 1  (intentional age discrimination by foreign defendants facilitated by site visits  in California and mail, faxes and telephone calls to California); Panavision, 141 F.3d 1316 TA \l "Panavision, 141 F.3d 1316" \s "Panavision, 141 F.3d 1316" \c 1  (defendant engaged in scheme to register domain names using the trademarks of California companies, including the plaintiff, for the purpose of extorting fees from them); Bancroft & Masters, 223 F.3d 1082 TA \l "Bancroft & Masters, 223 F.3d 1082" \s "Bancroft & Masters, 223 F.3d 1082" \c 1  (sole purpose of cybersquatter’s wrongful acts was to improperly prevent forum resident from using website).  See also Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club, 34 F.3d 410, 412 (7th Cir. 1994) TA \l "Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club, 34 F.3d 410, 412 (7th Cir. 1994)" \s "Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club, 34 F.3d 410, 412 (7th Cir. 1994)" \c 1  (to make the forum the focal point of the tortious activity typically requires more than bringing about an injury to an interest located in a particular state); Panda Brandywine,  253 F.3d at 869-70 TA \l "Panda Brandywine,  253 F.3d at 869-70" \s "Panda Brandywine,  253 F.3d at 869-70" \c 1  (allegations that foreign tortious acts were purposefully directed toward forum resident are insufficient to create jurisdiction where alleged conduct related to agreements with no connection to forum other than fact that plaintiff resided there).


ii.
The “Purposeful Direction” Test Applies Solely to Torts

Yahoo! admits that a purposeful direction analysis is almost solely used in suits sounding in tort.  See, e.g., Dole Food Co., Inc. v. Watts, 303 F.3d 1104, 1111 (9th Cir. 2002) TA \l "Dole Food Co., Inc. v. Watts, 303 F.3d 1104, 1111 (9th Cir. 2002)" \s "Dole Food Co., Inc. v. Watts, 303 F.3d 1104, 1111 (9th Cir. 2002)" \c 1 ; Ziegler v. Indian River County, 64 F.3d 470, 473 (9th Cir. 1995) TA \l "Ziegler v. Indian River County, 64 F.3d 470, 473 (9th Cir. 1995)" \s "Ziegler v. Indian River County, 64 F.3d 470, 473 (9th Cir. 1995)" \c 1 .  However, Yahoo! attempts to assert that the deciding factor for jurisdiction is not whether the act was tortious or harmful, but whether it was forum-directed.  In doing so, Yahoo! relies on the recent decision in Schwarzenegger v. Fred Martin Motor Co. (374 F.3d 797 (9th Cir., 2004). TA \l "Schwarzenegger v. Fred Martin Motor Co. (374 F.3d 797 (9th Cir., 2004)." \s "Schwarzenegger v. Fred Martin Motor Co. (374 F.3d 797 (9th Cir., 2004)." \c 1   This argument ignores the holding of the Schwarzenegger case, and the express provisions of Calder v. Jones, supra TA \l "Calder v. Jones, supra" \s "Calder v. Jones, supra" \c 1 ,  on which Schwarzenegger relies, namely, that both those cases dealt solely and specifically with harmful, intentional torts.


Yahoo!’s argument that jurisdiction is proper under Calder’s “effects test” based solely on an alleged intended effect, in the undisputed absence of a breach of legal duty, is not supported by case law, and in fact contradicts every case that has invoked the effects test, starting with Calder itself.  This Circuit has invoked the effects test only “with respect to intentional torts directed to the plaintiff.”  Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 420 (9th Cir. 1997) TA \l "Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 420 (9th Cir. 1997)" \s "Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 420 (9th Cir. 1997)" \c 1 .  The same is true of sister circuits.  See e.g.,  IMO Industries, Inc. v. Kiekert AG 155 F.3d 254 (3rd Cir. 1998) TA \l "IMO Industries, Inc. v. Kiekert AG 155 F.3d 254 (3rd Cir. 1998)" \s "IMO Industries, Inc. v. Kiekert AG 155 F.3d 254 (3rd Cir. 1998)" \c 1  (effects test requires finding that “defendant committed an intentional tort”);  Panda Brandywine Corp. v. Potomoc Elec. Power Co., 253 F.3d 865 (5th Cir. 2001 TA \l "Panda Brandywine Corp. v. Potomoc Elec. Power Co., 253 F.3d 865 (5th Cir. 2001" \s "Panda Brandywine Corp. v. Potomoc Elec. Power Co., 253 F.3d 865 (5th Cir. 2001" \c 1 ) (under Calder, “the effects of intentional torts” are assessed as part of traditional jurisdictional analysis). 

 It is simply incorrect to say that the element of tortious conduct is legal surplusage, a mere illustration of the requirement that the defendant intended to cause a forum effect.  Like the Due Process Clause, violation of a legal duty owed to the plaintiff is fundamental to the court’s power to render a judgment against a defendant.  See e.g. Bancroft & Masters, Inc. v. Augusta National Inc., 223 F.3d 1082 (9th Cir. 2000) TA \l "Bancroft & Masters, Inc. v. Augusta National Inc., 223 F.3d 1082 (9th Cir. 2000)" \s "Bancroft & Masters, Inc. v. Augusta National Inc., 223 F.3d 1082 (9th Cir. 2000)" \c 1  (Trott, J., Sneed, J. concurring) (no jurisdiction if defendant sought to vindicate own legal rights rather than infringe plaintiff’s rights).  Here, no such duty existed or has been breached.  Without such a duty, any injury is “damnum absque injuria,” – injury without wrong, for which a court may not grant relief.  Coleman v. California Yearly Meeting of F. Church, 27 Cal.App.2d 579, 582 (1938 TA \l "Coleman v. California Yearly Meeting of F. Church, 27 Cal.App.2d 579, 582 (1938" \s "Coleman v. California Yearly Meeting of F. Church, 27 Cal.App.2d 579, 582 (1938" \c 1 ); see also Roach v. Hostetter, 48 Cal.App.2d 375 (1941) TA \l "Roach v. Hostetter, 48 Cal.App.2d 375 (1941)" \s "Roach v. Hostetter, 48 Cal.App.2d 375 (1941)" \c 1  (without a duty on the part of defendant not to do so, fact that defendant induced city council to rezone land to plaintiff’s detriment after the defendant sold the land to plaintiff, did not state cause of action).

Yahoo! identifies no legal duty on the part of Appellants to refrain from exercising entirely within France the legal rights available to them under the laws of France.  One who has engaged in indisputably legitimate and privileged conduct cannot reasonably anticipate being haled into court in a distant forum to defend that conduct.  See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980) TA \l "World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980)" \s "World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980)" \c 1  (the foreseeability that is critical to due process analysis is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 480 TA \l "Burger King Corp. v. Rudzewicz, 471 U.S. 462, 480" \s "Burger King Corp. v. Rudzewicz, 471 U.S. 462, 480" \c 1  (foreseeability of being called to account in forum was based upon wrongfulness of acts which caused foreseeable injuries in forum).  That is particularly true when the alleged forum consequences of Appellants’ lawful conduct in France (a “chilling effect” on constitutionally protected speech that might arise from the possible enforcement of a foreign order) could be anticipated, if at all, only by a party steeped in American constitutional law. 

iii.
The Assertion of Jurisdiction Would Be Neither Fair Nor Reasonable

It would be extremely unfair to hold that an entity which asserts its rights to file a suit in its home country somehow thereby consents to be sued in a foreign state if the defendant he sued is domiciled in the foreign state. Under Burger King, supra TA \l "Burger King, supra" \s "Burger King, supra" \c 1 , the reasonableness determination requires the consideration of several specific factors: (1) the extent of the defendant's purposeful interjection into the forum state, (2) the burden on the defendant in defending in the forum, (3) the extent of the conflict with the sovereignty of the defendant's state, (4) the forum state's interest in adjudicating the dispute, (5) the most efficient judicial resolution of the controversy, (6) the importance of the forum to the plaintiff's interest in convenient and effective relief, and (7) the existence of an alternative forum. Id. at 476-77.  In the current case, the majority of these factors clearly mitigate in the Appellants favor.  First, Yahoo! cites no authority for the proposition that filing and prosecuting a good faith lawsuit in another country against a forum resident constitutes purposeful interjection into this forum. Second, where, as here, the defendant is an alien non-profit organization with absolutely no connection to or relationship with the United States, the burden on the Defendant/Appellant weighs heavily in favor of the Defendants.  See Caruth v. International Psychoanalytical Ass'n, 59 F.3d 126, 129 (9th Cir. 1995) TA \l "Caruth v. International Psychoanalytical Ass'n, 59 F.3d 126, 129 (9th Cir. 1995)" \s "Caruth v. International Psychoanalytical Ass'n, 59 F.3d 126, 129 (9th Cir. 1995)" \c 1  (factor “weighs heavily against asserting jurisdiction” where defendant is an alien non-profit organization). Third, this Circuit has recognized that a foreign country’s sovereignty is necessarily implicated when a United States court seeks to assert jurisdiction over a citizen of the foreign country for acts occurring within that country’s borders. Core-Vent, supra, 11 F.3d at 1489 TA \l "Core-Vent, supra, 11 F.3d at 1489" \s "Core-Vent, supra, 11 F.3d at 1489" \c 1 .  Finally, California has no interest in having its courts issue advisory opinions about the enforceability in the U.S. of a foreign court’s indisputably legitimate order that no one has sought to enforce in the U.S.  
Moreover, the sending of a cease and desist letter has been uniformly held insufficient by itself to satisfy the minimum contacts requirement. See, e.g., Cascade Corp. v. Hiab-Foco AB, 619 F.2d 36 (9th Cir. 1980) TA \l "Cascade Corp. v. Hiab-Foco AB, 619 F.2d 36 (9th Cir. 1980)" \s "Cascade Corp. v. Hiab-Foco AB, 619 F.2d 36 (9th Cir. 1980)" \c 1  (letters related to patent infringement insufficient for personal jurisdiction); Nova Biomedical Corp. v. Moller, 629 F.2d 190, 193 n.3 & 196-97 (1st Cir. 1980) TA \l "Nova Biomedical Corp. v. Moller, 629 F.2d 190, 193 n.3 & 196-97 (1st Cir. 1980)" \s "Nova Biomedical Corp. v. Moller, 629 F.2d 190, 193 n.3 & 196-97 (1st Cir. 1980)" \c 1  (sending infringement letter satisfies state long-arm statute but additional contacts would be required to satisfy due process). Numerous courts have also found that litigation related activities generally do not confer personal jurisdiction. See e.g. Classic Golf Co. v. Karsten Mfg. Co., 231 U.S.P.Q. (BNA) 884 (N.D. Ill. 1986) TA \l "Classic Golf Co. v. Karsten Mfg. Co., 231 U.S.P.Q. (BNA) 884 (N.D. Ill. 1986)" \s "Classic Golf Co. v. Karsten Mfg. Co., 231 U.S.P.Q. (BNA) 884 (N.D. Ill. 1986)" \c 1  (letters and phone calls to Illinois regarding infringement of patent did not suffice for personal jurisdiction); Biederman v. Schnaber, Harrison, Siegal & Lewis, 765 F. Supp. 1057, 1061 (D. Kansas1991) TA \l "Biederman v. Schnaber, Harrison, Siegal & Lewis, 765 F. Supp. 1057, 1061 (D. Kansas1991)" \s "Biederman v. Schnaber, Harrison, Siegal & Lewis, 765 F. Supp. 1057, 1061 (D. Kansas1991)" \c 1  (“the court finds that, here, defendant’s brief visits to Kansas during discovery, phone calls and letters to Kansas, and checks received by defendant from a Kansas plaintiff are not sufficient contacts to support an exercise by the court of personal jurisdiction over this defendant”); Aluminum Distrib., Inc. v. Gulf Aluminum Rolling Mill Co., 1989 U.S. Dist. Lexis 6730, *6-*7 (N.D. Ill. 1989) TA \l "Aluminum Distrib., Inc. v. Gulf Aluminum Rolling Mill Co., 1989 U.S. Dist. Lexis 6730, *6-*7 (N.D. Ill. 1989)" \s "Aluminum Distrib., Inc. v. Gulf Aluminum Rolling Mill Co., 1989 U.S. Dist. Lexis 6730, *6-*7 (N.D. Ill. 1989)" \c 1  (“Anderson’s visits to Illinois to attend depositions in this lawsuit and to attempt to negotiate with ADS on GARMCO's behalf to avoid litigation do not  constitute actions ‘giving rise to’ the lawsuit.).

Finally, the service of litigation related papers is a privileged activity.  California Civil Code § 47(b) TA \l "California Civil Code § 47(b)" \s "California Civil Code § 47(b)" \c 1  confers an unqualified privilege upon a publication made in any judicial proceeding, or in any other official proceeding authorized by law.  Although the statute is most commonly asserted in actions for defamation, it applies to virtually all other causes of action, except malicious prosecution, based upon publication.  Begier v. Begier (1996, 1st Dist) 46 Cal App 4th 877. TA \l "Begier v. Begier (1996, 1st Dist) 46 Cal App 4th 877." \s "Begier v. Begier (1996, 1st Dist) 46 Cal App 4th 877." \c 1   Courts have applied the absolute privilege established by section 47(b) to eliminate the threat of liability for communications made during all kinds of truth-seeking proceedings: judicial, quasi-judicial, legislative and other official proceedings, without respect to the good faith or malice of the person who made the statement, or whether the statement ostensibly was made in the interest of justice.  Hagberg v. California Federal Bank (2004) 32 Cal 4th 350. TA \l "Hagberg v. California Federal Bank (2004) 32 Cal 4th 350." \s "Hagberg v. California Federal Bank (2004) 32 Cal 4th 350." \c 1   Appellants cannot fairly be said to have subjected themselves to the jurisdiction of this forum merely by engaging in privileged litigation conduct in France.

C.
Yahoo! Has Alleged No Actual Harm Arising from the Purported Forum-Directed Conduct

The Ninth Circuit has stated that the party seeking declaratory relief must demonstrate, among other things, an “injury-in-fact to a legally protected interest that is both concrete and particularized and actual and imminent as opposed to conjectural or hypothetical.”  LSO, Ltd. v. Stroh, 205 F.3d 1146, 1152 (9th Cir. 2000) TA \l "LSO, Ltd. v. Stroh, 205 F.3d 1146, 1152 (9th Cir. 2000)" \s "LSO, Ltd. v. Stroh, 205 F.3d 1146, 1152 (9th Cir. 2000)" \c 1  citing San Diego Gun Rights Comm. v. Reno, 98 F.3d 1121, 1126 (9th Cir. 1996) TA \l "San Diego Gun Rights Comm. v. Reno, 98 F.3d 1121, 1126 (9th Cir. 1996)" \s "San Diego Gun Rights Comm. v. Reno, 98 F.3d 1121, 1126 (9th Cir. 1996)" \c 1 .  In other words, Yahoo! must demonstrate a real and immediate injury or credible threat of the same.

The harm Yahoo! claims is the purported “chilling” of its speech rights.  Yahoo! acknowledges that it has not complied with the Order of the French Court.  (AAB at 14.)  Yahoo! asserts that compliance is impossible.  (ER 008, ¶ 34.)  Moreover, Yahoo! has affirmatively declared that it had no intention of taking steps to comply unless “an injunction were brought against us through a US court,” adding that “We are not going to change the content of our sites in the United States just because somebody in France asks us to.”  (SER 231.)  Nevertheless, Yahoo! argues that the conflict between Yahoo! and Appellants is real and immediate because fines are allegedly accruing daily, thereby forcing Yahoo! into the dilemma of choosing between censorship or paying fines.  Such arguments are contradicted by the factual record.  The Appellants did not have the power to enforce any penalties (as expressly stated in the French Order).  Appellants have disavowed any intention to seek enforcement of the French Order in the United States.  There is no showing that the French Order could or would be enforced in this forum.  No one has applied to the French court for an order to collect penalties in any forum. 

IV. 
Conclusion


After careful deliberation, a panel of this Court has correctly held that this Court has no basis to exercise jurisdiction over an alien defendant based solely on its foreign litigation-related activity having a claimed local effect absent any tortious or otherwise unlawful conduct aimed at this forum. Appellee’s Petition for Rehearing does not show that the Panel’s decision was either mistaken or inconsistent with precedent, and instead merely restates Yahoo!’s appellate argument.  Accordingly, this Court should Yahoo!’s Petition for Rehearing should be denied.

Dated:  November 12, 2004
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�	A foreign defendant, of course, may so act as to bring itself within the scope of a duty or obligation imposed by local law, thereby subjecting itself to jurisdiction in the local forum.  While not controlling case law, People v. World Interactive Gaming Corp., 714 N.Y.S.2d 844 (1999)� TA \l "People v. World Interactive Gaming Corp., 714 N.Y.S.2d 844 (1999)" \s "People v. World Interactive Gaming Corp., 714 N.Y.S.2d 844 (1999)" \c 1 � is instructive.  There, an Antiguan company operating lawfully in Antigua provided Internet gambling services accessible to citizens of New York, where the activity was unlawful. The New York court found jurisdiction over the Antiguan company, but not because its conduct targeted New York and thus fell within the Calder effects test.  The court found it necessary to first establish jurisdiction over the Antiguan company’s U.S. parent (which the court found to be doing business in New York), and then to establish an alter ego relationship between the two companies, such that the Antiguan company could be said to be doing business in New York in violation of New York law.  These machinations would not be necessary if the court could assert jurisdiction simply by pointing to the allegation that the defendant knew its lawful acts abroad would be violate the law of New York.  
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